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CRIMINAL LOCAL RULES

|. SCOPE, PURPOSE AND CONSTRUCTION
1-1. Title.

These are the Loca Rules of Practice in Crimina proceedings before the United
States Digtrict Court for the Northern Didtrict of California. They should be cited as
"Crim.L.R. __."

2-1. Purposeand Construction.

These Rules are promulgated pursuant to 28 U.S.C. § 2071 and FRCrimP 57.
They supplement the Federadl Rules of Crimina Procedure and shdl be congtrued so asto
be consgtent with those Rules.  The provisons of the Civil Loca Rules of the Court shall
apply to crimind actions and proceedings, except where they may be inconsstent with
these crimind locd rules, the Federad Rules of Crimind Procedure or provisons of law
specificaly gpplicable to criminal cases.

Cross Reference
See Civil L.R. 1-5(i) “General Orders’ and Civil L.R. 1-5(m) “Standing

Orders of Individual Judges.”

2-2. Definitions. Unlessthe context requires otherwise, the definitions contained in Civil
L.R. 1-5 gpply to these locd rules.

(@ FREvid. “FREvid” meansthe Federd Rules of Evidence.

(b) Probation Officer. “Probation Officer” refersto aUnited States Probation
Officer gppointed by the United States District Court.

2-3. Certificate of Service.

(a) Party Certificate of Service. Whenever theseloca rulesor other provision
of law requires any pleading or paper which is presented for filing in acrimina caseto be
served upon any party or person, it shal bear onit or have atached to it a certificate of
sarvicein aform which complieswith Civil L.R. 5-4(a).

(b) Clerk’sCertificateof Service. Unlessthe Judge or theseloca rulesrequire

otherwise, any written order of the Court in a crimind case shdl bear on it or have
attached to it a certificate of service by the Clerk.
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2-4. Lodging Copy for Chambers.

Unless the Court orders otherwise, an extra copy of any document filed in a
crimina case marked for “ Chambers,” shdl be lodged pursuant to Civil L.R. 5-2(b).
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[I. PRELIMINARY PROCEEDINGS
5-1. Criminal Case Proceedings before Assgnment to a District Judge.

(a) Calendar for Proceedingsin Criminal CasesBefore Assgnment. Each
courthouse of this Didtrict shal maintain acrimina cadendar to hear any metter inacrimina
case which has been assigned to that courthouse and which arises before the case is
assigned to aDidtrict Judge.

Cross Reference
SeeCrim L.R. 18-1(a),(b) or (c)

(b) Proceedings before Magistrate Judge prior to Assignment. At each
courthouse a Magistrate Judge shall be designated to hear and decide matters arising
before the case has been assigned to a Didtrict Judge in crimina cases which have been
assigned to that courthouse. The designated Magistrate Judge is empowered to hear and
decide any matter on that calendar unless afederd statute or federa rule requiresthat the
matter be decided by a Didtrict Judge.

(o) Initial Appearance after Arrest. Whenever a person is arrested in this
Didrict for a federal offense, the person shal be brought before the nearest available
Magidrate Judge. The Magistrate Judge before whom the person is brought shdl preside
over the initia appearance in accordance with FRCrimP 5. All subsequent proceedings
ghdll be conducted at the courthouse where the case has been assigned pursuant to Crim.
L.R. 7-1.

(d) Proceedings before a District Judge prior to Assgnment. When a
matter arisesin acriminal case before the case has been assgned to a Didtrict Judge which
afederd statute or federal rule requires be presented to or decided by a Didtrict Judge, it
shdl be presented to the General Duty Judge for the courthouse or, if unavallable, to the
Genera Duty Judge at any other courthouse.

Cross Reference
See Civil L.R. 1-5(j) “Genera Duty Judge.”
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[11. INDICTMENT AND INFORMATION
6-1. Impanedment Of Grand Jury.

The Generd Duty Judge of each courthouse of this Didrict is empowered to
impanel one or more grand juriesasthe public interest requires. Upon adetermination by
a Genera Duty Judge to impanel agrand jury for that courthouse, he or she shal summon
a aufficient number of legdly quaified residents of the counties served by  that courthouse
pursuant to Civil L.R. 3-2 to satisfy the requirements of FRCrimP 6(a).

6-2. Grand Jury Adminigtration.

(a) MotionsPertainingto Composition or Term of Empaneled Grand Jury.
A request by the government or agrand juror for an order pertaining to service on or the
term of animpaneled grand jury shal be made by ex parte motion or request to the Judge
who impaneed the grand jury. If that Judgeisunavailable within themeaning of Civil L.R.
1-5(n), the motion or request shal be made to the Generd Duty Judge of the courthouse
inwhich the grand jury Sts. Such motions or requests may pertain to matters such as:

(1) A request by amember of agrand jury or by the government
that agrand juror be excused;

(2) A request by the government to gppoint an aternate grand
juror;

(3) A moation to extend the term of agrand jury.

(b) Motions Regarding Grand Jury Process or Proceedings. Any
government motion regarding those parts of the grand jury’ s process or proceedingsor in
ad of itsprocess or proceedings which must be conducted in secret pursuant to FRCrimP
6, may be made under seal by ex parte mation to the Generd Duty Judge of the
courthouse at which the grand jury sits. Unless otherwise ordered by the Generd Duty
Judge pursuant to ex parte request, any such motion filed by a private party shal be
accompanied by proof of service of the motion upon the office of the United States
Attorney for this Didtrict.
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7-1. Assignment of Criminal Case.

(a) Dedgnation in Caption of Pleading. In the caption of each complaint,
indictment or information immediately following the identification of the pleading, the
government shdl identify the courthouse to which the action should be assgned pursuant
to Crim. L.R. 18-1. After acomplaint, indictment or information has been filed in this
Didrict and assigned to the appropriate courthouse pursuant to Crim. L.R. 18-1, the
Clerk shdl assgnit to aDidrict Judge pursuant to the Assgnment Plan of the Court. The
case shdl aso be assgned to the designated crimind caendar Magistrate Judge at that
courthouse.

(b) Proceedings before Magistrate Judge after Assignment. After acase
has been assigned to aDistrict Judge pursuant to Crim. L.R. 7-1(8), the crimina calendar
Magigtrate Judge may conduct the following proceedings as deemed appropriate:

(1) Appoint counsd;
(2) Appoint an interpreter;
(3) Conduct an arraignment and schedule an appearance before

the assigned Didtrict Judge in no less than 11 nor more than 18 days
(except in casesunder FRCrimP 20 or 40 (See Crim. L.R. 20-1 and 40-

D)

(4) Accept or enter apleaof not guilty;

(5) Conduct a probation or supervised release preiminary
revocation hearing;

(6) Hear and determine motions or matters regarding release or
detention;

(7) Set a schedule for disclosure of information pursuant to
FRCrimP 16;

(8) In acase transferred to this District under FRCrimP 20,
order a presentence report and schedule adatefor arraignment, pleaand
sentencing congstent with the time necessary to effect the trandfer;

(9) Order a presentence report where a defendant who is
represented by counsel has agreed to plead guilty;

(20) In cases pending before the Magistrate Judge, declare
forfeiture of bail and conduct proceedings pursuant to FRCrimP 46(e);
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(11) After issuance of an order of forfeiture, enforcement,
remissonor exoneration by aDigtrict Judge pursuant to FRCrimP 46(€),
conduct further proceedings pertaining to the bond as may be referred by
the Didrict Judge;

(12) Conduct proceedings under FRCrimP 40;
(13) Conduct proceedings for extradition;

(14) Conduct such other proceedings which may be performed
by a Magistrate Judge as ordered by the assigned District Judge.

8-1. Notice of Related Casein a Criminal Action.

(a) Notice Requirement. Whenever aparty to acrimind action pending inthis
Didtrict knows or learns that the action is reated to acivil or criminal action, which is or
was pending in this Digtrict, that party shal promptly file a“Notice of Related Casein a
Crimind Action” with the Judge assgned to the earliest filed action, shall lodge a copy of
the notice with the chambers of each Judge assigned to each related case and shdl serve
al known parties with a copy of the notice.

Commentary
A Judge's involvement in any pre-indictment miscellaneous proceeding
(e.q., issuance of search warrant) is not a basis for assignment of any resulting
criminal action to that Judge as arelated case.

(b) Definition of Related Case for Criminal Action. Any crimind actionis
related to another pending civil or crimina action when:

(1) Bothactionsconcern oneor more of the same defendantsand
the same alleged events, occurrences, transactions or property; or

(2) Both actions appear likely to entail substantia duplication of
labor if heard by different Judgesor might create conflictsand unnecessary
expensesif conducted before different Judges.

() Content of Notice. A Notice of Related Case in a Crimina Action shall
contain;

(1) Thetitle and case number of each related case;
(2) A description of each related case;

(3) A brief statement of the relationship of each action according
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to the criteria st forth in Crim. L.R. 8-1(b);

(4) A gatement by the party with respect to whether assignment
to asingle Judge is or is not likely to conserve judicia resources and
promote an efficient determination of the action.

(d) Response to Notice. No later than 5 days after service of a Notice of
Rdated Casein aCrimind Action, any party may serve and file astatement to support or
oppose the natice. Such statement shall specificaly address the issuesin Crim. L.R. 8-
1(b) and ().

(e) Related Case Order. After thetimefor filing support or opposition to the
notice has passed, the Judge assigned to the earliest-filed case shall issue an order that
indicates whether the later-filed casesisrelated or not, and if the case is related, whether
the later-filed case is to be reassigned to that Judge. After the Judge issues the related
case order, the Clerk shdl reassign the caseif ordered to do so and shall serveacopy of
the order upon the parties and the assigned Judge in the later-filed case.
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V. PREPARATION FOR DISPOSITION BY TRIAL OR SETTLEMENT
11-1. Voluntary Settlement Conference.

(@ Joint Request for Referral. At any time prior to the final pretria
conference, theattorney for the government and the attorney for adefendant, acting jointly,
may file adtipulation requesting the assigned Judge to refer the case to another Judge or
Magigtrate Judge to conduct a settlement conference. The request must bein writing and
it must be sgned by the attorney for the government, the defense counsd and the
defendant. Inamultiple defendant case, dl defendants need not joininthe request in order
for the assigned Judge to refer the case pending againgt a stipulating defendant.

(b) Order of Referral. Upon arequest made pursuant to Crim. L.R. 11-1(a),
the assigned Judge may, in his or her discretion, refer the case to another Judge or
Magistrate Judge who has agreed to conduct settlement conferencesin criminal cases. In
conjunction with the referrd, the assigned Judge may order the pretria services officer of
the Court to provide areport of any prior criminal proceedingsinvolving the defendant to
the parties and the settlement Judge.

(c) Conduct of Settlement Conference. Therole of the settlement Judge isto
facilitete a voluntary settlement between partiesin acrimind case. The settlement Judge
shdl schedule a conference taking into consideration the trid schedule in the case. The
attorney for the government and the principa atorney for the defendant shdl attend the
conference. The defendant shdl not be present at the conference, but shal be present at
the courthousefor consultation with defense counsd. At least 5 days before the settlement
conference, the Deputy Clerk for the settlement Judge shdl notify the marshd to bring a
defendant who is in custody to the courthouse to be available for consultation with his or
her defense counsel. The settlement conference shal not be reported. Neither the
Settlement Judge, nor the partiesnor their attorneys shall communicate any of the substance
of the settlement discussions to the assigned Judge or to any other person. No statement
meade by any participant in the settlement conference shal be admissibleat thetrid of any
defendant in the case. If aresolution of the caseisreached which involvesachangein the
plea, the settlement Judge shal not take the plea.

(d) Withdrawal of Request for Referral. Paticipation in a settlement

conference is voluntary. Any party may unilaterdly file a notice of withdrawad of its
request at any time.
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12-1. Pretrial Motions.

Unless good cause is shown, al defenses, objections or requests pursuant to
FRCrimP 12, which are cgpabl e of determination without thetria of thegenerd issue, must
be raised by pretrid motion and noticed for hearing on or before the deadline set by the
assigned Judge or Magidtrate Judge for hearing dl pretria motions. Motions shal be
noticed in accordance with Crim. L.R. 47-1.

16-1. Proceduresfor Disclosure and Discovery in Criminal Actions.

(a) Meeting of Counsel. Within 10 days after a defendant's plea of not guilty,
the attorney for the government and the defendant's attorney shal confer with respect to
a schedule for disclosure of the information as required by FRCrimP 16 or any other
goplicable rule, statute or case authority. The date for holding the conference can be
extended to a day within 20 days &fter entry of plea upon Stipulation of the parties. Any
further dtipulated delay requiresthe agreement of the assigned Judge pursuant to Civil L.R.
7-12.

(b) Order Setting Date for Disclosure. Inthe absence of adtipulation by the
parties, a schedule for disclosure of information as required by FRCrimP 16 or any other
gpplicable rule, statute or case authority may be set sua sponte by the assigned Judge or
Magidrate Judge. If a party has conferred with opposing counsdl as required by Crim.
L.R. 16-1(a), the party may make an motion pursuant to Crim. L.R. 47-4 to impose a
schedule for such disclosure,

() Supplemental Disclosure. In addition to the information required by
FRCrimP 16, in order to expedite the triad of the case, in accordance with a schedule
established by the parties at the conference held pursuant to Crim. L.R. 16-1(a) or by the
assigned Judge pursuant to Crim L.R. 16-1(b), the government shdl disclosethefollowing:

(1) Electronic Surveillance. A statement of the existence or
non-existence of any evidence obtained as a result of eectronic
aurvellance

(2) Informers. A statement of the government'sintent to useas
awitness an informant, i.e., aperson who has or will receive some benefit
from assgting the government;

(3) Evidenceof Other Crimes, Wrongsor Acts. A summay
of any evidence of other crimes, wrongs or acts which the government
intends to offer under FREvid 404(b), and which is supported by
documentary evidence or witness statements in sufficient detail thet the
Court may rule on the admissibility of the proffered evidence; and
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(4) Co-congpirator'sStatements. A summary of any Satement
the government intends to offer under FREvid 801(d)(2)(E) in sufficient
detail that the Court may rule on the admissibility of the statement.

16-2. Motion to Compel Discovery.

(a) Content of Motion. A motion to compel disclosure or discovery shdl be
accompanied by a declaration by counsd which shall sat forth:

(1) Thedate of the conference held pursuant to Crim. L.R. 16-
1(a);

(2) The name of the attorney for the government and defense
counsel present at the conference;

(3) The matters which were agreed upon; and

(4) The matters which are in dispute and which require the
determination of the Court.

17.1-1. Pretrial Conference.

(@ Timefor Pretrial Conference. On request of any party or on the Judge's
own motion, the assigned Judge may hold one or more pretrid conferencesin any crimina
action or proceeding.

(b) Pretrial Conference Statement. Unless otherwise ordered, not less than
4 daysprior tothepretrid conference, the partiesshal fileapretria conference statement
addressing the matters set forth below, if pertinent to the case:

(1) Disclosure and contemplated use of statements or reports of
witnesses under the Jencks Act, 18 U.S.C. § 3500, or FRCrimP 26.2,

(2) Disclosure and contemplated use of grand jury testimony of
witnesses intended to be caled at the trid;

(3) Disclosure of exculpatory or other evidence favorableto the
defendant on the issue of guilt or punishment;

(4) Stipulation of facts which may be deemed proved a thetrid
without further proof by either party and limitation of witnesses,

(5) Appointment by the Court of interpretersunder FRCrimP 28;
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(6) Dismiss of counts and dimination from the case of certain
issues, eg., insanity, dibi and statute of limitations;

(7) Joinder pursuant to FRCrimP 13 or the severance of trid as
to any co-defendant;

(8) Identification of informers, use of lineup or other identification
evidence and evidence of prior convictions of defendant or any witness,
€tc.;

(9) Pretrid exchange of listsof witnessesintended to becadledin
person or by deposition to testify at trid, except those who may be called
only for impeachment or rebuttd;

(10) Pretrid exchange of documents, exhibits, summaries,
schedules, models or diagrams intended to be offered or used at trid,
except materids that may be used only for impeachment or rebuttd;

(11) Pretrid resolution of objections to exhibits or testimony to
be offered at trid;

(12) Preparation of trid briefson controverted pointsof law likely
to arise & trid;

(13) Scheduling of thetrid and of witnesses;

(14) Request to submit questionnaire for prospective jurors
pursuant to Crim.. L.R. 24-1(a), request for tax information pursuant to
Crim.. L.R. 24-1(b), voir dire questions, exercise of peremptory and
cause chdlenges and jury indructions;

(15) Any other matter which may tend to promote a fair and
expeditioustrid.
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V. VENUE
18-1. Intradigtrict Assgnment of Criminal Actions.

(8) Assgnment to San Francisco. Unless otherwise ordered, the Clerk shall
assgn dl crimind actions and proceedings involving offenses dlegedly committed in the
counties of Del Norte, Humboldt, Lake, Marin, Mendocino, Napa, San Francisco, San
Mateo or Sonoma to a Judge assigned to the San Francisco Courthouse.

(b) Assgnment to Oakland. Unless otherwise ordered, the Clerk shal assign
al crimindl actions and proceedings involving offenses alegedly committed in the counties
of Alameda and Contra Cogta to a Judge assigned to the Oakland Courthouse.

() Assgnment to San Jose. Unless otherwise ordered, the Clerk shdl assign
al aimind actions and proceedings involving offenses dlegedly committed in the counties
of Santa Clara, Santa Cruz, San Benito or Monterey to a Judge assigned to the San Jose
Courthouse.

(d) Extradition. The Clerk shal assgn any extradition proceeding to the
courthouse which, pursuant to Crim. L.R. 18-1, servesthe county in which the defendant
isaresdent, or if not aresdent, the county in which the defendant is physicaly present at
the time the defendant is apprehended.

18-2. Intradistrict Transfer.

Upon a Judge's own motion or the motion of any party, unless the case was
gpecidly assigned pursuant to the Assgnment Plan, a Judge may order the Clerk to
transfer a crimina case to a different courthouse if it appears that the case was not
properly assigned under Crim. L.R. 18-1(a), (b), (c) or (d) or that atransfer would bein
the interest of justice based upon the convenience of the defendant and the witnesses and
the prompt administration of justice.

Cross Reference
See 18 U.S.C. § 3236 (trial of homicide shall be in county in which the
offense occurred).

20-1. Assignment, Plea or Sentencing under Rule 20.
Any crimina case transferred to this Didtrict pursuant to FRCrimP 20 shdl be
commenced in the courthouse which, pursuant to Crim. L.R. 18-1 (a), (b), or (c), serves

the county in which the defendant is aresdent, or if not aresdent, the county inwhich the
defendant is physicaly present at the time the defendant is apprehended.
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VI. TRIAL
24-1. Questionnairefor Prospective Jurors.

Unless ordered otherwise by the assigned Judge, a party who has obtained
approva from the Judge to submit aquestionnaire to prospective jurors shal lodge acopy
of the gpproved questionnaire with the Clerk of the assigned Judge at least 2 days before
the date scheduled for jury sdection.

24-2. Procedurefor Exercise of Peremptory Challenges.

Peremptory chalengesto which each party may be entitled under FRCrimP 24(b)
gl be exercised in the manner directed by the assgned Judge. Generdly, the
government may exercise the first chalenge, the defense may exercise the second
chdlenge, the next by the government, the next two by the defense, and dternating in this
fashion until the government exercises its Sixth chalenge and the defense its tenth.

24-3. Passing a Peremptory Challenge.
If aparty passes a peremptory chdlengeit shal be counted asif exercised. If the
opposing party aso passes, the jury shal be deemed selected. If the opposing party

exercises a chdlenge, the paty who previoudy passed, may exercise any unused
chdlenge.
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VIl. JUDGMENT
32-1. Scheduling of the Sentencing Hearing.

() Setting the Date for Sentencing. Unless referrd is waived or delayed
pursuant to Crim. L.R. 32-1(b) or (c), a the time of afinding of guilt or entry of apleaof
quilty, the defendant shal be referred to the Probation Officer for this Court for
investigationand preparation of a presentence report. Unlessit determines otherwise, the
Court shdl set the defendant’ s sentencing hearing:

(2) no earlier than 75 days after thereferrd date, for anin-custody
defendant; or

(2) no eaxrlier than 95 days after the referral date, for an out-of -
custody defendant.

Commentary

This local rule is designed to allow sufficient time for investigation and
preparation of a presentence report and the identification and narrowing of issues
requiring judicial resolution before sentencing. Pursuant to FRCrimP 32(a), at the
time of afinding of guilt or entry of apleaof guilty for good cause shown, counsel
may request the Court to adjust requirements set out by the various sections of
CrimL.R. 32 (e.g., shortening or lengthening the time between judgment and
sentencing or modify the requirements regarding materials to be filed prior to
sentencing.)

Offenses to which the sentencing guidelines are not applicable (offenses
prior to November 1, 1987) shall also comply withthetimelimitsestablished by this
rule.

Cross Reference
See Crim.. L.R. 32-3 [Duty of defense counsel and defendant to report to
probation office on the day of referral].

(b) Immediate or Expedited Sentencing. If the defendant waives his or her
right to a presentence report and the Court finds that it is able to exercise its sentencing
authority meaningfully without a presentence report, the Court may immediately sentence
the defendant or set a sentencing hearing on an expedited schedule.

(c) Delayed Referral and Sentencing. For good cause shown, the Court may
dday referrd of the case to the Probation Officer. Upon referra, unless otherwise
ordered, the time periods st forth in Crim. L.R. 32-1(a) shal apply.

(d) Natification to Probation Officer. Ontheday adefendant isreferredtothe

Probati on Officer, the Clerk shdl tranamit to the Probation Officer written notice of referra
and of the date set for sentencing of the defendant.
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32-2. Rescheduling the Date for Sentencing.

(a) Stipulation or Motion. At any time prior to filing the fina presentence
report, the parties may fileagtipulation or aparty may make amotion to change adatefor
the sentencing hearing in a case. The gipulaion or motion shdl be served upon the
opposing party and the Probation Officer. The stipulation or motion shall contain:

(1) Good cause for the change;

(2) Certificationthat themoving party hasconferred with opposing
counsel and the Probation Officer and that those parties will be available
on the changed date if the motion is granted,;

(3) Certification that the moving party has conferred with the
Courtroom Deputy Clerk for the assigned Judge and that the changed
date is available on the calendar of the assigned Judge; and

(4) A proposed order.

(b) Response or Opposition to Motion to Reschedule. Any response or
opposition to amation to reschedule the date for a sentencing hearing shal conform with
the requirements of Crim. L.R. 47-3(c).

() Continuance by the Probation Officer. In the event there isa dday in
obtaining information necessary for completing the presentence report, the Probation
Officer may make a ex parte request pursuant to Civil L.R. 7-11(c) that the date for
sentencing be changed. The request shdl include:

(1) Cetification that the Probation Officer has conferred with
counsd for the parties and the courtroom Deputy Clerk with respect to
the new date; that the date is available for the parties and the hearing
cdendar of the assigned Judge or whether there is any objection to the

change by aparty; and
(2) A proposed order.

(d) Effect of Rescheduling of Sentencing on Deadlines. Unless otherwise
stated, if the Judge grants a motion to change the date for sentencing, unless otherwise
ordered, thedeadlinessetin Crim L.R. 32-3, 32-4 and 32-5 shall automaticdly adjust and
be caculated from the new sentencing date.
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32-3. Initiation of the Presentence I nvestigation.

(a) Duty to Assst Probation Office Scheduling. Ontheday thedefendantis
referred to the Probation Officer, the defendant’s counsd (and, if the defendant is out of
custody, the defendant as well,) shal immediately report to the Probation Officer for the
purpose of assgting in the presentence investigation.

Cross Reference
FRCrimP 32(b)(2) (Right of defense counsel to notice and opportunity to
attend interview).

(b) SentencingInformation in Gover nment’ sPossession. Within7 daysafter
receiving awritten request from the Probetion Officer for information (e.g., indictment, plea
agreement, investigative report, etc.), the attorney for the government shal respond tothe
request and may supply other rlevant information. The attorney for the government shall
serve acopy of the materia on defense counsdl, except materid aready in the possession
of defense counsd.

(c) Deadlinefor Submission of Material Regar ding Sentence. Any materia
aparty wishesthe Probation Officer to consider for purposes of the proposed presentence
report shall be submitted to the Probation Officer at least 45 days before the date set for
sentencing. The party shall serve acopy of the materid on opposing counsel, except for
materid dready in the possession of opposing counsd.

32-4. Proposed Presentence Report.

(a) Distribution of Proposed Presentence Report. Pursuant to FRCrimP
32(b)(6) at least 35 days before the date set for sentencing, the Probation Officer shdll
furnishto defense counsel (or apro se defendant) and to the attorney for the government,
a proposed presentence report.

(b) Parties Response to Proposed Presentence Report. Within 10 days
after the proposed presentence report has been furnished pursuant to FRCrimP 32(b)(6),
apaty shal ddiver to the Probation Officer and to opposing counsd a written response
to the proposed presentence report which shal comply with Crim. L.R. 32-4(c).

(c) Content of Responseto Proposed Presentence Report.

(1) Statement of No Opposition. If aparty doesnot object to
factud statements or computations of offenseleve under the guiddines of
the United States Sentencing Commisson, the party shdl notify the
Probation Officer in writing that the party has no objections under
FRCrimP 32(b)(6).
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(2) Statement of Opposition. If Crim. L.R. 32-4(c)(1) does
not apply, the written response required by Crim. L.R. 32-4(b) shdl
identify and address any objections to factud statements or guideline
computations in the proposed report. The response shall not befiled with
the sentencing Judge. Such objections must:

(A) Set out each objection to the proposed
presentence report, including each materid factud
datement disputed and how that party’s version of the
facts differs from those dated in the proposed
presentence report, as well as citation to material facts
omitted from the proposed presentence report;

(B) Specificaly cite the evidentiary support for
that party’ s verson of the materid facts; and

(C) Stateany variaionthe party contendsshould
be made from the guideline computation recommended in
the proposed presentence report.

Commentary
Thisruleis intended to implement theinformal process of identifying and
narrowing issues that will ultimately require judicial resolution. Parties should be
aware that the objections not rai sed to the Probati on Officer may not be considered
by the Court absent a showing of good cause. See FRCrimP 32-5(b)(6)(D).

(d) Presentence Conference with Probation Officer. If the response of a
party containsobjections, the party shall attend any meeting called by the Probation Officer
pursuant to FRCrimP 32((b)(6)(B). If the presence of a party or parties is not feasible,
the Probation Officer may conduct the conference telephonically.

Commentary

This rule does not mandate that a presentence conference occur. If the
Probation Officer feelsthat one is not needed, the Probation Officer need not call
such a conference. However, if the Probation Officer doescall such aconference,
attorneys must attend and participate.

Participants in the presentence conference process should consider
disseminating documents by electronic means (e.g., by fax transmission) in order
to speed dissemination of the proposed presentence report. Crim. L.R. 32-3
presumes that the U.S. Probation Officesin the Northern District of Californiawill
establishregulationsand proceduresfor theexpediti ousdisclosure of the proposed
presentence report to the defendant, defense counsel and the attorney for the
government.
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(e) Conference with In-Custody Defendant. |If requested by the probation
office and to the extent its available resources permit, the U.S. Marshd shdl bring an in-
custody defendant to a courthouse on a date scheduled for an initial or subsequent
interview with the Probation Officer pursuant to FRCrimP 32 or for disclosure of the
presentence report to the defendant pursuant to Crim. L.R. 32-4 and 32-5.

Commentary
This rule is designed to aid efforts by the Probation Officer to expedite
meetings with defense counsel and the defendant and to reduce the cost of
presentence interviews. It is contemplated that the Marshal would utilize any
excess capacity to transport or hold a defendant in order to facilitate aninterview.

32-5. Final Presentence Report.

(a) Final Presentence Report and Attachments. At least 14 days beforethe
date set for sentencing, the Probation Officer shal disclose acopy of thefina presentence
report and recommendations to defense counsel (or apro se defendant), attorney for the
government and lodge acopy with the sentencing Judge. Thefina presentencereport shall
be accompanied by a separate enclosure containing any of the following documents:

(1) Pleaagreement;
(2) Character reference letters,
(3) Victimwitness letters,

(4) Certification by the Probation Officer that the proposed and
find presentence reports were disclosed to defense counsel (or pro se
defendant) and the dates of those disclosures; and

(5) Any other matter for consderation by the Court which
pertains to sentencing.

Commentary

Thefinal presentencereport shall include or contain an addendum setting
forth objections that remain unresolved following the process set out in Crim. L.R.
32-4.

Whilethisrule requires attachments to the final presentence report bein
a separate enclosure, the Probation Officer may attach the materials to the copy of
the final report which is furnished to the attorney for the government and attorney
for the defendant, rather than in a separate enclosure. The Probation Officer does
not need to supply a party with material which originated with that party.

Published March 2000 CRIM 22



Criminal Local Rules

(b) Sentencing Memorandum. The parties may submit a sentencing
memorandum address ng sentencing i ssuesas set forth below and must submit asentencing
memorandum if a departure or evidentiary hearing is requested. Any sentencing
memorandum shal befiled at least 7 days prior to the date set for sentencing and served
upon the opposing party and the Probation Officer in suchamanner that it isreceived on
the day it isfiled. If the sentencing memorandum requests a departure, the title of the
memorandum shal state “Mation for Departure;” and if the sentencing memorandum
requests an evidentiary hearing, the title of the memorandum shal state “Request for
Evidentiary Hearing.” The sentencing memorandum shdl contain the following:

(1) Unresolved Objections Identified in the Final
Presentence Report. The sentencing memorandum need not reassert
objections any party has made that are identified in the fina presentence
report as unresolved objections, however, a paty’s sentencing
memorandum may elaborate on objections identified in the find
presentence report and shall indicate whether or not the party requestsan
evidentiary hearing to resolve any objection.

(2) Departures. Any party requesting a departure that has not
been identified in the find presentence report must file a sentencing
memorandum that states the sentence requested, the grounds for the
departure, and the lega authority for the departure.

(3) Other Matters. The sentencing memorandum may include
any other matter that a party believes should be consdered in connection

with sentencing.
Commentary
Withthe prior approval of the Court, the sentencing memorandum may be
filed under seal.

(0 Reply to Sentencing Memorandum. A reply, if any, to the opposing
party’ s memorandum may befiled no later than 3 days prior to the date set for sentencing
and served upon the opposing party and the Probation Officer in such amanner that it is
received ontheday itisfiled. If aparty requests an evidentiary hearing to resolve any issue
raised in the reply or the opposing party’ s sentencing memorandum, the title of the reply
shdl date “Request for Evidentiary Hearing.”

Commentary
If the sentencing memorandum is filed under seal, the reply to the

sentencing memorandum must be filed under seal.
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(d) Evidentiary Hearing. If the sentencing memorandum or reply requests an
evidentiary hearing, in addition to so ating in thettitle of the document, the pleading shdll

&t forth:
(1) The factud issuesto be resolved at the evidentiary hearing;
and
(2) The names of the witnesses to be caled and a description of
their proposed testimony.

(e) Judicial Noticeof Evidentiary Hearing or Unsolicited Departure. If the
sentencing Judgeis considering departing for areason not identified inthefina presentence
report or requested by aparty or if the sentencing Judge decidesto conduct an evidentiary
hearing, the Judge shdl natify the parties and the Probation Officer and may schedule a
conference with the parties and the Probation Officer to decide any issues rdding to the
departure or evidentiary hearing. If the Court issues no notice of an evidentiary hearing,
no evidentiary hearing will be held on the date set for sentencing.

Commentary

This local rule outlines the procedure for formal litigation relating to
sentencing that follows theinformal proceedingsset out in Crim. L.R. 32-1 through
32-4. This rule anticipates that litigants will have undertaken in good faith to
resolve objectionsinformally with opposing counsel and the Probation Officer and
thereby identified and narrowed theissuesrequiringjudicial resolution. It seeksto
avoid duplication of efforts by relieving litigants from reasserting in memoranda
thoseobjectionsof whichthe Court will beapprised by thefinal presentencereport,
but it requires objectionsto be raised in theinformal process of Crim. L.R. 32-4 by
imposing a requirement that good cause be shown before such an objection not
previously made can be considered.

32-7. Sentencing Proceedings.

(a) Form of Judgment. Afterimposition of sentence, without unnecessary delay,
the Court shdl enter judgment on theform entitled “ Judgment inaCrimina Cass” adopted
by the Adminigrative Office of the United States Courts.

(b) Statement of Reasons. The Court provides astatement of reasons pursuant
to 18 U.S.C. § 3553(c)(1) when:

(1) The Court completes and attaches the form entitled

“Statement of Reasons’ to the form of judgment entered pursuant to
Crim. L.R. 32-7(a); or
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(2) The sentencing Judge states in open court the reason for
imposing a sentence and orders the court reporter or recorder to prepare
immediately atranscript of the proceedings, which the Clerk shall attach
to the judgment form required by Crim. L.R. 32-7(a). The court reporter
or recorder shal ddiver a copy of the transcript to the Probation Officer.

(c) Record of Finding Regar ding Accuracy of Presentence Report. When
the sentencing Judge makes a finding with respect to the accuracy of the presentence
report pursuant to FRCrimP 32(c)(3)(D), the Judge shal be deemed to have provided a
record of thefinding if he or she:

(1) Includes the finding in the statement of reasons pursuant to
Crim. L.R. 32-7(b)(1) or (2); or

(2) Ordersthe Probation Officer to incorporate thefinding in an
addendum to the find presentence report, a copy of which shdl be
provided to the Court and the parties at least 3 days before the fina
presentence report is submitted to the Bureau of Prisons.

32-8. Confidential Character of Presentence Report.

(@) Disclosure of Presentence Reports and Related Records. A
presentence report, probation, supervised release report, violation report and related
documentsto be offered in asentencing or violation hearing are confidentia records of the
Court. Except asotherwiserequired by FRCrimP 26.2, authorized by satute, federd rule
or regulation or unless expresdy authorized by order of the Court, such records shall be
disclosed only to the Court, court personnd, the defendant, defense counsdl and the
attorney for the government in connection with sentencing, violaion hearings, apped or
collaterd review.

(b) Request for DisclosureUnder CircumstancesNot Cover ed by Statute.
Anyone seeking an order authorizing disclosure of a presentence report which is not
authorized by statute, federa rule or regulation shal file a motion pursuant to Crim. L.R.
47-1 with the sentencing Judge or, if no longer gtting, with the Generd Duty Judge of the
courthouse where the defendant was sentenced. Such motion shall state with particul arity
the reason disclosure is sought and to whom the report will be provided. No disclosure
shall be made under this Crim. L.R. 32-8(b) except upon an order issued by this Court.
The motion shall be served upon the defendant, last defense counsdl of record, the attorney
for the government and the Probation Officer of record.
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Commentary

Other than as allowed by any regulations of the Probation Office for
disclosure (e.g., for disclosure to U.S. Marshal in the case of an absconding
defendant or to other U.S. Probation Offices for purposes of supervision or other
sentencings of the defendant; therapists with whom the defendant is engaged as
aresult of acourt ordered study or condition of supervision; or U.S. Sentencing
Commission pursuant to 28 U.S.C. § 994(w)), a presentence report should not be
disclosed.

32.1-1. Revocation of Probation or Supervised Release.

(a) Petition for Revocation. The following procedures shdl be followed with
respect to any petition by a Probation Officer for revocation of probation or supervised
release:

(1) The petition shal be filed and noticed for hearing before the
sentencing Judge or sentencing Magistrate Judge. If thesentencingjudicia
officer is unavailable, the petition shall be presented to the Generd Duty
Judge or Crimina Calendar Magistrate Judge for the courthouse where
the probationer or releasee was originally sentenced;

(2) The petition shal be accompanied by a summons and
proposed order that the probationer or releasee gppear and show cause
why probation or supervised release should not be revoked.
Alternatively, the petition may request that the Court issue an arrest
warrant. If awarrant is sought, the probation office shal recommend ball
in a pecified amount or thet the probationer or releasee be held without
release on bail; and

(3) Unless otherwise ordered, the Probation Officer shall servea
copy of the petition and order on the probationer or releasee, last known
counsel of record and the attorney for the government.

(b) Preéiminary Revocation Hearing. A preiminary hearing to determine
whether or not there is probable cause to believe that a violation has occurred may be
conducted by a crimina caendar Magidtrate Judge. |If the Magigtrate Judge finds the
existence of probable cause, the Magistrate Judge shal set the matter for a revocation
hearing before the assigned Judge or sentencing Magistrate Judge.

(o) Appearance by Attorney for the Government. An atorney for the
government may appear on behalf of the government at any proceeding to revoke
probation or supervised release.

(d) Order Regarding Disposition of Petition. The digposition of apetition for
violation of probation or supervised release and the facts upon which it is based shall be
set forth on the form adopted by the Adminigtrative Office of the United States Courtsfor
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that purpose.

(e) PresentenceReport and Recommendation for Revocation of Probation
or Supervised Release. A Probation Officer may initiatearevocation proceeding by the
Submission of a Form 12 to the Court that placed the defendant on probation or
supervised release. I the Court decides that a hearing is appropriate, it shal notify the
parties and the Probation Officer. The Probation Officer shdl have no further contact with
the Court with respect to the Form 12 prior to the hearing on the violation.

If, after a hearing, the defendant is found to have violated the terms of probation
or supervised release, the Probation Officer shal prepare a dispositional report and
recommendation. At least 7 days before the date set for sentencing after the Court has
revoked aterm of probation or supervised release, the Probation Officer shdl disclose a
copy of adispositiond report and recommendation to defense counsd (or to a pro se
defendant) and to the attorney for the government, and shall lodge a copy with the
sentencing Judge.
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IX. SUPPLEMENTARY AND SPECIAL PROCEEDINGS
40-1. Assignment of Rule 40 Cases.

For purposes of assgnment of proceedings under FRCrimP 40, the “nearest
avalable federd Magidrate Judge’ shdl be deemed to be aMagidtrate Judge Sitting at the
courthouse which serves the county in which the defendant is a resdent, or, if not a
resdent, the county in which the defendant is physicaly present at the time the defendant
is apprehended.

41-1. Assignment of Rule 41 Motion or Proceedings.

When no criminal case has been filed, proceedings under FRCrimP 41 shal be
assigned as a miscellaneous matter to the Generd Duty Judge at the courthouse which,
under Crim. L.R. 18-1, serves the county from which the warrant was issued. When a
crimind caseis pending or has been completed, proceedings under FRCrimP 41 shall bear
the origina case number and shall be assigned to the Didtrict Judge assigned to the pending
or completed crimina case.
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X. GENERAL PROVISIONS
44-1. Right to and Appointment of Counsdl.

(@) Retained Counsel. If adefendant gppears without counsd in a crimind
proceeding, the Court may grant a reasonable continuance if the defendant expresses a
desireto retain counsd.

(b) Appointed Counsdl. If adefendant requests gppointment of counse by the
Court, the Court shall appoint counsd in accordance with the plan of the Court adopted
pursuant to the Crimina Justice Act of 1964.

(c) Proceeding Pro Se. A defendant may elect to proceed without counsd,
provided the defendant waives the right to counsel in a manner gpproved by the Judge or
Magidrate Judge. However, if requested by the pro se defendant, the Court may
designate counsdl to advise the pro se defendant.

44-2. Appearance and Withdrawal of Counsd.

(@) Appearance of Counsd. Whether retained or appointed, an attorney
appearing for adefendant in a crimind case shdl promptly inform the Court by ether a
writtenor oral representation on the record that he or sheis making agenera appearance
on behaf of the defendant.

(b) Withdrawal of Counsd. An atorney who wishes to withdraw must filea
moation to withdraw, showing good cause for dlowing the attorney to withdraw. Failure
of the defendant to pay agreed compensation may not necessarily be deemed good cause.
Notice of the motion shall be given to the defendant and al parties to the case. The
attorney continues to represent the party until entry of a court order granting leave to
withdraw.

(c) Duration of Representation.

(1) District Court Proceedings. Unless such leaveis granted
pursuant to Crim.. L.R. 44-2(b), the attorney shall continue to represent
the defendant until the caseis dismissed, or the defendant is acquitted or,
if convicted, until the expiration of the time for meking pog-trid motions
and for filing notice and apped pursuant to FRAppP 4(b).

(2) On Appeal. If an apped isfiled, the atorney shdl continue
to serve until leave to withdraw is granted by the Court having jurisdiction
of the case or until other counsel has been appointed by that court as
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providedin 18 U.S.C. 8 3006A and in other applicable provisonsof law.
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44-3. Pro Se Defendant in Criminal Case.

(8 Manner of Giving Noticeto Pro Se Defendant. If adefendant appears
pro se, aparty shal be deemed to comply with any requirement of these local rules for
giving notice to defense counsd if such noticeis persondly served upon a defendant who
isin custody or if such noticeismailed to the last known address of adefendant whois out
of custody.

(b) ActionsRequired by Pro Se Defendant. Any act theseloca rulesrequire
to be done by defense counsd shal be performed by the defendant, if appearing pro se.

46-1. Motionsto Release or Detain.

Subject to the provisions of 18 U.S.C. §83141-3145, 3148-3149, Magidtrate
Judges shdl hear and determine al motions to release or detain except as otherwise
ordered by the Court.

46-2. Posting Security.

When the release of a defendant is conditioned upon the deposit of cash (i.e,
currency, check or money order) with the Court, such deposit shal be made with the
cashier of the office of the Clerk of this Court during the regular business hours set forth
in Civil L.R. 77-1(b). Whentherelease of adefendant isconditioned upon the deposit of
other security (e.g., deed of trust) with the Court, such deposit shall be made with the
Magigtrate Judge who st the bail or with a person designated by the Magistrate Judgein
accordance with the “Guidelines in Posting Red Property as Ball in Lieu of CadhV/Surety
Bond; Surrendering Passports(s),” or as modified by the Court. A copy of the guiddine
is avallable from the office of the Clerk.

47-1. Motion in Criminal Case.

(@) Typesof Motions. Any request to the Court for an order inacrimina case
must be presented by:

(1) Noticed motion pursuant to Crim.. L.R. 47-2;

(2) For good cause shown, ex parte motion pursuant to Crim
L.R. 47-4; or

(3) Stipulation of the affected parties pursuant to Crim. L.R. 47-
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(b) To Whom Made. Unless otherwise ordered by the assigned Judge, al
moationsin crimina cases shdl be naticed inwriting on the crimina motions cdendar of the
assigned Judge.

47-2. Noticed Motion in a Criminal Case.

(@ Time. Except as the assgned Judge directs or these crimind loca rules
require, dl motionsin crimina casesshdl befiled, served and noticed in writing for hearing
not less than 14 days after service of the motion or, if the Judge specialy sets a date for
hearing, not less than 14 days before the date specially set. This rule does not gpply to
moations during the course of trid or hearing.

(b) Format. Except as otherwise specificaly provided, the format of motions
shdl comply with therequirementsof Civil L.R. 7-2(b) and (c). Motionspresenting issues
of fact shdl be supported by affidavits or declarations which shal comply with the
requirements of Civil L.R. 7-5.

(©) Time Under the Speedy Trial Act. When filing any motion or papers
concerning any matter to which an excluson under 18 U.S.C. § 3161 may apply, the
govenment shdl indicate in a concluding paragraph entitted "Speedy Trid Act
Implications," the number of daysremaining beforetrid must commence asof thedatethe
motion or paper is filed. If the defendant has any objection to the government’s
cdculaion, the objection and the defendant’ s calculation shal be stated in any response
to the motion or papers.

(d) Oppostion or Reply. Any oppostion to a noticed motion shdl be served
and filed not lessthan 7 days before the date set for the hearing. Any reply shall be served
and filed not less than 4 days before the hearing. Any opposition or reply shal comply
with Civil L.R. 7-3(b), (¢), (d) and (€); 7-4 and 7-5, with respect to format and length
unless otherwise ordered.

47-3. Ex parteMotion in a Criminal Case.

(@) Ex Parte Motion. An ex parte motionisamotion filed and submitted for
immediate determination by the assgned Judge without giving an opposing party the
amount of advance notice which isotherwise required by statute, federd ruleor local rule.
Unless relieved by theselocal rulesor by order of aJudgefor good cause shown or unless
being filed under sedl pursuant to a statute or federd or locd rules, a party making an ex
parte motion shal nevertheless give reasonable advance notice of the motion to an

opposing party.
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Cross Reference
Seeeg., Crim.. L.R. 6-2[ex parte motion re grand jury].
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(b) Form and Content of Ex Parte M otion. Anex partemationshal contan:

(1) In one filed document not exceeding 5 pages in length, the
moation, a memorandum of points and authorities which shal contain a

citation to the rule or order which permits use of an ex parte motion to
obtain the relief sought;

(2) Affidavits or declarations setting forth specific facts which
support granting the requested rdlief without notice or with limited notice

to the opposing party;

(3) A proposed form of order.

(c) Order RegardingEx ParteMotion. Intheexerciseof hisor her discretion
and for good cause, the Judge may grant or deny an ex parte motion or request, order
further natice, briefing or set the matter for hearing on the Judge's crimina motion calendar.

47-4. Stipulation.

A dipulation requesting judicid action shdl be in writing signed by al affected
parties or their counsd. A proposed form of order may be submitted with the stipulation
and may congst of an endorsement on the gtipulation of the words, “PURSUANT TO
STIPULATION, IT IS SO ORDERED,” with spaces designated for the date and
sgnature of the Judge.

Cross Reference
Seeeg., Crim..L.R. 11-1(a) [stipul ationto vol untary settlement conference]
and Crim. L.R. 32-2(a) and (c) [stipulation to change date of sentencing].

55-1. Custody and Disposition of Exhibits.

(@ Applicability of Civil Local Rules Regarding Exhibits. Excepting
contraband, firearms and other sengtive items, or unless the Judge hearing the matter
otherwise orders, the procedures set forth in Civil L.R. 79-4(a) and (b) shall govern the
custody and disposition of exhibits in crimina proceedings before the Court, except,
without further order of a court, a party to a crimina case may take possession of the
evidence tha party offered upon the declaration of amigtridl.

(b) Applicability of Civil L ocal RulesRegar ding Sealed Documents. Except
for Civil L.R. 79-5(¢), dl other provisons of Civil L.R. 79-5 apply to the filing of
documents under sedl in crimind cases.

58-1. Designationof Magistrate Judgesto Try Misdemeanorsand Other Petty
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Offenses.

Subject to the limitation of 18 U.S.C. § 3401, Magidtrate Judges are specialy
designated to try persons accused of and sentence persons convicted of misdemeanors
committed within this Didrict. In addition, Magistrate Judges may dispose of
misdemeanors which are transferred to this Digtrict under FRCrimP 20. A Magistrate
Judge may direct the Probation Officer to conduct a presentence investigation of any
person convicted of a misdemeanor and to render a report to the Magistrate Judge prior
to the imposition of sentence.

58-2. Appeal from Conviction by Magistrate Judge.

(a) Assignment to District Judge. When an gpped from a judgment of
conviction or sentence by a Magistrate Judge to a Digtrict Judge is made pursuant to
FRCrimP 58(g)(2), the Clerk shdll assign the apped to aDidrict Judgein the same manner
as an indictment or felony information would be assgned.

(b) Record. If atranscript is desired by a party, the party shall order the
transcript from the Court reporter in accordance with the procedure prescribed by
FRAppP 10(b). If the proceedings were recorded by audio tape, the audio tape shdl
condtitute the record of the proceedings. Upon request, the Clerk shal duplicate and
provide a copy of the audio tape to the requesting party at the rate provided for in 28
U.S.C. 8§ 1914. No transcript shall be made of an audio tape unless ordered by the
assigned Didtrict Judge pursuant to motion by the requesting party. The record shdl be
deemed complete 10 days after the notice of apped is filed if no transcript is ordered or
uponfiling of the transcript or upon lodging the audio tape with the assigned Digtrict Judge.

() Hearing. After the record is complete, the Clerk for the assigned Didtrict
Judge shall notify the parties of thetime set for hearing the apped. The hearing shal be not
more than 90 days after the date of the notice.

(d) Time for Filing and Serving Briefs. The appdlant shal serve and file an
opening brief not later than 60 days before the date set for the hearing pursuant to Crim.
L.R. 58-2(c). The appellee shdl serve and file arespongve brief not later than 30 days
before the hearing date. The gppellant may serve and file a reply not later than 15 days
before the hearing date.

(e) Length. Unlessthe Court expresdy orders otherwise pursuant to ex parte

request made prior to the due date, the opening and responsive briefs shal not exceed 25
pages and the reply shall not exceed 10 pages.
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58-3. Violation Notices.

Pursuant to Rule 58(d)(1), Federd Rulesof Criminal Procedure, the prosecution
of petty offensesinitiated by citation or violation notice shal be terminated upon receipt by
the Clerk of the Didtrict Court of the amount, if any, of thefixed sum indicated asafineon
the face of the citation or violation notice. Such sumsmay berevised fromtimeto timeby
Genera Order of the Court.

59-1. Effective Date.

Theserules are effective May 1, 2000 and shdl govern dl criminal proceedings
commenced on or after that date. Unless otherwise ordered by the Assigned Judge, these
rules shall a so be applicable to any case commenced prior to May 1, 2000, except when
fewer than 10 days remain before a party must perform an act regulated by these loca
rules, in which case the former procedure for performing that act shal apply.
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